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STATE OF ILLINOiSPollution Control Board

iN THE MATTER OF: )
)

PROPOSEDAMENDMENTSTO: ) R04-22
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE732 )

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTSTO: ) R04-23
REGULATION PETROLEUMLEAKiNG ) (Rulemaking— UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 )

RESPONSEOF PROFESSIONALSOF ILLINOIS FOR THE PROTECTIONOF THE
ENVIRONMENT (PIPE)TOTHE ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S

AMENDED MOTION FOR EMERGENCYRULES

Now comestheProfessionalsofIllinois for theProtectionof theEnvironment(PIPE)by

andthroughits attorney,CLAIRE A. MANNING, andrespondsto theIllinois Environmental

ProtectionAgency’sAmendedMotion for EmergencyRules,asfollows.

Background

On April 19, 2004,theIllinois EnvironmentalProtectionAgency(JEPA)filed aMotion

for theAdoptionofEmergencyRules. Variousobjectionswerefiled to thatrulemaking,

including an objectionfiled by PIPEon May 3, 2004andobjectionsfiled by two ofits members,

CW3M andUSI, on April 19, 2004 andMay 3, 2004respectively.Sincethoseobjectionswere

filed, PIPEandits membershavemetwith theIEPA on severaloccasions,in an attemptto

ascertainmutualconcernsregardingtheentiretyofthis rulemakingand,in particular,the IEPA’s

desirefor emergencyruleswhile this rulemakingruns its coursethroughtherequiredpublic

proceedings.
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In light of thosemeetings,theIEPA haswithdrawnits requestthat theBoard adopt,in

emergencyfashion,its proposedmodificationsto Part732 andits proposednew Part734.

Instead,it now requeststhattheBoardamendcurrentSection732.505by adding,in emergency

fashion,a newsubsection:Section732.505(d). Thatnew subsectionwill providetheIEPAwith

theregulatoryframeworkit assertsthat it needsin orderto applyastandardmethodofreviewing

budgets,correctiveactionplansandrequestsfor reimbursementwhile its moreexpansive

rulemakingproposalis beingpublicly heardandconsideredby theIllinois Pollution Control

Board(Board). Accordingly,PIPEwithdrawsits objectionto emergencyrulemaking,and

supportstheproposedSection732.505(d).TheindividualPIPEmemberswho also filed

objections,CW3M andUSI, arealsoexpectedto withdrawtheirobjectionsandoffer their

supportto thisnewproposedemergencyrule.

Previously,theIllinois EnvironmentalProtectionAgencyarguedthatanemergencyrule

wasnecessitatedbecauseoftheBoard’sdecisionin Illinois AyersOil Companyv. Illinois

EnvironmentalProtectionAgency(“Ayers’), PCB03-214 (April 1, 2004). While PIPEdoes

not agreethat theAyersdecision,in andofitself, justifiesemergencyrulemakingpursuantto the

APA, it doesagreethat, giventheIEPA’s responseto Ayers, aswell thechaoswhich hasresulted

from theUST unit’s inability to utilize the improperlypromulgatedratesheet,asituation

justifying theproposedlimited emergencyrule now exists.

ProposedEmergencyRule: Section732.505(d)

Theproposedemergencyrule will allow theIEPA to utilize astandardmethodof

reviewingclaimswhile theirproposedrulesarebeingheardandconsideredby theBoard.

Specifically,therulesimply addsa newsubsection(d) to currentSection732.505,which is

entitled “Standardfor Reviewof Plansor Reports.”Thenewsubsectionwould provide:
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o Thatfor all budgets,correctiveactionplans,amendmentsandapplicationsthat were
receivedprior to theeffectivedateoftheemergencyrule, but arestill subjectto IEPA
review,the IEPA’s approvalwill bebaseduponthecertificationofthe licensed
professionalengineer(LPE) or licensedprofessionalgeologist(LPG). Section
732.505(d)(1)

o Thatfor all budgetsandcorrectiveactionplansthat havebeenapprovedpursuantto
Section732.505,theIEPA shallapproveasreasonableall coststhat arecontained
•therein,without furtherreviewor modification.Section732.505(d)(1)

o Thatfor all budgets,plans,amendmentsandapplicationsfor paymentthat were
receivedbytheIEPA aftertheeffectivedateofthe emergencyrule (exceptfor
applicationsfor paymentofcoststhatarecontainedin an approvedbudgetorplan),
so long asthecostsareconsistentwith emergencyAppendixD andE, theIEPA will
presumethemto be reasonable.Section732.505(d)(2)(A); AppendixD, “Allowable
Unit Rates;”andAppendixE, “PersonnelTitlesandRates.”

o That,for itemsnotcontainedin AppendixD andE, coststhat areconsistentwith the
standardindustryRSMeanspublications,will bepresumedto be reasonable.Section
732.505(d)(2)(B)

o Thatfor coststhatarenot identifiedin AppendixD orE andcannotbedetermined
utilizing theRSMeanspublications,costsjustifiedby objectiveevidencesuchas
catalogueor vendorinformationwill bepresumedto be reasonable.Section
732.505(d)(2)(C)

o ThattheLPE andLPGwill certify, on a form prescribedby theIEPA, the
reasonablenessofall costsrequestedfor reimbursement.If the costsexceedthose
presumedto be reasonablein Section732.505(d)(2),theLPE or LPGwill delineate
andjustify thosecosts. TheIEPA canapprovethosecostsbaseduponthis
justification. Section732.505(d)(3) and (4)

o ThattheIEPA will providewrittenadvancenoticeto theowneroroperatorwhenever
it anticipatesdenying,modifying orrejectinganyportionof asubmittedbudget,plan,
amendmentor applicationfor payment— so longastheowneror operatoragreesto a
60-dayreviewwaiver. During thisreviewperiod,theownerandoperatorwill be
providedan opportunityto addressthereasonsgivenby theIEPA for its intended
action.Section732.505(d)(5)

Section732.505(d)wascarefully drafted,andis theresultofmanyhoursofmeetingsand

consultationsbetweenPIPEandits representativesandtheIEPA andits representatives.PIPE

believesthat this negotiatedprovisionis reasonableandworkable. Moreover,PIPEagreesthat,
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giventhe circumstancesthat havearisensincetheBoard’sdecisionin Ayers,the limited

emergencyruleproposedhereis bothjustified andprudent.

EmergencyJustification

As justification for emergencyrulemaking,theIEPA statesthat emergencyrules are

“neededto~provideastandardmethodologyfor determiningthereasonablenessofcosts

submittedto theIEPA for approval”andthat “(S)incetheAyerscase,theIllinois EPA has

struggledto developanewmethodfor determiningthereasonablenessof themyriadcostsit

reviews.” (IEPA AmendedMotion, p. 2) TheEPAgoeson to statethat any standard

methodologywould “necessarilybe generallyapplicable,andthereforecouldnot be

implementeduntil adoptedasarule.” (IEPAAmendedMotion, p. 2)

PIPEcertainlyappreciatesthattheEPAnowunderstandsthenecessityfor rulemaking

prior to utilizing anystandardmethodologyin makingdeterminationsofreasonableness.

However,it is not this understanding,ortheAyerscase,whichjustifies emergencyrulemaking.

While PIPEbelievesthat theJEPAwasremissin notproposingtheserulesto theBoardat the

timetheUST law waschanged,andcertainlyat thetime that theIEPAbeganusinga

standardized“rate sheet”for costs,thepartiesnonethelessfind themselvesin asituationwhere

emergencyrulemakingis in thepublic interest.

Indeed,in responseto litigation declaringtheinvalidity ofthe“rate sheet”(seeCW3M

Company,Inc. v. Illinois EnvironmentalProtectionAgency,Circuit CourtofSangamonCounty,

NO. 03-MR-0032(April 21, 2004),aswell astheBoard’sdecisionin Ayers)theIEPA

temporarilyhaltedtheprocessingofmanyclaimsfor remediationandpaymentfrom theUST

fund,claimingthat if it couldn’t utilize the“rate sheet”it couldn’t processclaims. While PIPE

continuesto believethat this IEPA responsewas totally unjustified,especiallygiven theAct’s
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requirementof LPE orLPGcertificationofvirtually everyaspectofaUST remediation,PIPEis

alsoconvincedthat it is in thepublic’sinterestfor theBoardto adoptthis limited emergency

rule. This particularemergencyrule proposal,unlike theIEPA’s previousone, is directly

responsiveto theclaimedemergency.It specificallyresolvesan administrativedilemmaandsets

forth public parametersthat areintendedto createstabilityfor theUSTfund.

TherequirementsforBoardemergencyrulemakingareset forth bothin the

AdministrativeProceduresAct (APA), 5 ILCS 100/5-45andtheIllinois Environmental

ProtectionAct (Act), 415 ILCS 5/27. Section27(c)oftheAct allowstheBoardto promulgate

emergencyrulespursuantto Section5-45of theAPA whenever“a situationexistswhich

reasonablyconstitutesathreatto public interest,safetyorwelfare.”

TheIEPA arguesthattheseemergencyrulesarenecessaryto protecttheproceedsof the

UST fund since,without a standardmethodologyforreviewingclaims, thefundwill dissipateat

a greaterratethanotherwise: “without rulesto governhow to determinethereasonablenessof

costs,theIllinois EPA’s ability to controlcostsandmaintainconsistentandfair reviewsis

limited.” (EPA AmendedMotion at p. 2) TheIEPA goeson to arguethat, baseduponrecent

submissions,reimbursementdollarshaveincreasedsincetheIEPA stoppedusing theratesheet

and,accordingly,it is in thepublic interestto immediatelyadopttheserules.

PIPEagreesthat it is in thepublic interestfor theBoardto adoptthis limited rule and,

therefore,emergencyrulemakingis justified. PIPE’smajorconcernis thatdollarsbe available

from thefund for theirintendedand legislatedpurpose: to remediatesitescontaminatedby

leakingundergroundstoragetanks. As PIPEhassuggestedto theIEPA, a standardregulatory

methodologyfor reviewingclaims is helpful to thatpurpose,so long assuchstandard

methodologyhasbeenpublicly recognizedandadoptedvia rulemaking.
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PIPEdisavowsany assertion,directorotherwise,on thepartoftheIEPA that theclaimed

increasein reimbursementsis attributableto anyexcessiveclaimssincethe invalidationofthe

ratesheets.Nonetheless,PIPEagreesthat, duringthependancyoftheregularrulemaking,these

emergencyrulesarejustified to ensurethat all thoseaccessingthefund,andthosereviewingthe

claims,areoperatingunderthesame“rules ofthegame.” In fact,PIPEwould assertthatif such

werethecaseprior to Ayers,thatcase— andits attendantcosts— maynot haveevenbeen

necessary.Indeed,it is PIPE’sbeliefthat theseemergencyrules, especiallywith theproviso that

theIEPAwill givenoticeofthereasonsfor anintendeddenial,will serveto stabilizethefund.

Suchstabilizationis in thepublic interestbecauseit will allow maximumuseoflimited

resourcesto remediateandenhancethe environment.

While Citizen ‘sfor a BetterEnvironmentv. Illinois Pollution ControlBoard, 152

Il1.App.3d105, 105 Ill. Dec.297, 504N.E.2d166 (1st. Dist. 1987),setsthestagefor the

appropriatenessof emergencyrulemakingundertheAPA, thatcasealsorecognizesthe

deferencethatappropriatelyshouldbeaccordedan agencywhentheyhavemadeareasonable

justification for thepromulgationofanemergencyrule. While theEPA’s initial emergency

proposal(thattheBoardpromulgate,in emergencyfashion,its modificationsto 35 Ill. Adm.

CodePart732 andadoptanew 35 Iii. Adm. CodePart734)did not provideanysuchemergency

justification, proposedsubsection(d) does.This is sobecausethis limited subsectionwill

providethespecificpublic frameworknecessaryfor theregulatedcommunityto know what

standardsarebeingutilized by the IEPA in reviewingrequestsfor paymentfrom thefund for the

next 150 days,while theBoardconsiderstheentiretyof theproposedrules.

In its prior applicationsoftheAPA andSection27 (c) oftheAct, aswell astheCitizens

for a BetterEnvironmentcase,theBoardhasrecognizedthat, in orderto avertuncertaintyin the
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administrativeprocess,limited emergencyrulemakingwasjustified. For example,in 1993 the

BoardallowedtheIEPA, via emergencyrulemaking,to extendthecompliancedatefor StageII

vaporrecoveryequipmentin theMetro-Eastarea,becauseofthe“intolerableuncertainty”

attendantto whetherthefederalrequirementsthat werethesubjectofthedeadlinewould actually

be implemented.SeeIn theMatterofEmergencyRuleAmendingtheStateII GasolineVapor

RecoveryRulein theMetro-EastArea,35 Ill. Adm. Code219.586(d),R93-12 (May 20, 1993)

While theBoardadmonishedtheIEPA for its actionsin necessitatingemergencyrulemaking

(“(T)he Boardnotesthat theextremeactionof an emergencyrulemakingmighthavebeen

avoidedif theEPA hadactedin moretimely fashion”),theBoardnonethelessconcludedthat

theemergencyrule wasjustifiedby thepublic interest.

TheBoardhasalsoadopted,in emergencyfashion,discretespecificregulatorysections

to dealwith specificissuesin emergencyfashion. For example,in In theMatter ofEmergency

Amendmentsto theLandfill Rulesfor On-SiteBurial ofDeadAnimals in Flood-Disaster

Counties,35 Ill. Adm. Code807.106,R93-25(Sept.23, 1993),theBoardadopted35 Ill. Adm.

CodeSection807.106asanemergencyrule in orderto exempttheburial ofdeadanimalsfrom

specific landfill requirementsduringtheGreatFlood of 1993. Also duringthat flood, theBoard

exemptedflood-generatedwastefrom openburningrequirements.SeeIn theMatterof

EmergencyAmendmentsto theOpen-BurningRules,35 Ill. Adm. Code237.121,R93-15. While

PIPErecognizesthattheseflood-relatedruleswerealsojustified by public healthandsafety

considerations,theBoard’sadoptionof a limited regulatorysectionto dealwith aspecific issue,

astheonenow proposedhere,is well within theparametersofemergencyrulemaking.

Forthesereasons,PIPE fully supportstheadoptionofnew subsection(d) ofSection

732.505asanemergencyrule.
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EmergencyRule’s 150 DayRequirement

PIPE recognizesthat anyemergencyrule will automaticallyterminateafter 150 days.

See5 ILCS 100/5-45. As PIPEacknowledgedin its previousfiling, promulgatinga permanent

rulewithin this timeframewill bedifficult. However,becausePIPEandIEPAhavebegunto

meetandwill continueto meet,PIPEdoesnotbelievepromulgationwithin this timeframewill

be impossible. Rather,PIPEhopesthatthepartieswill beableto identifyissuesof

commonality,anddifference,in orderto presentthemto theBoard— concisely,within whatever

timeframetheBoardsuggestsis necessary.Towardthatend,anyBoardestablishedtentative

timetableorotherdirectionwouldprovidemuchassistancein theseefforts.

CONCLUSION

PIPErespectfullyrequeststhat theBoardadoptproposedsubsection(d) to beaddedto

current35 Ill. Adm. Code732.505asanemergencyrule to guidetheEPA’s reviewofUST

claimsforthenext 150 days. However,if theBoarddeniestheEPA’s request,despiteits

wholeheartedsupport from PIPEandits members,PIPErespectfullyrequeststhat theBoard

direct theEPA in howto proceedwith USTreimbursementclaimsduring thependancyofthis

rulemaking,asanyhaltingoftheUSTprogramandattendantfundingcauseschaosin UST

remediation,presentsanintolerablesituationfor thoseinvolved in thebusinessof UST

remediationand,moreover,violatestheletterandspirit oftheAct.

Respectfullysubmitted,

Claire A. Manning,Attorney
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CLAIRE A. MANNINGPosegate& Denes,P.C.

ill N. SixthStreet
Springfield, Illinois 62705
(217)522-6152
(217)522-6184(FAX)
claire~posegate-denes.com
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